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to propound a doctrine of matrimonial domicil, an expression
which was intended to indicate, not residence in a country
with a present intention of remaining there indefinitely, but the
actual residence of the spouses for the time being, provided
that it was neither casual nor for the mere purpose of travel.
Thus in Niboyet v. Niboyet* which was decided in 1878, a
Frenchman, who had been married to an Englishwoman at
Gibraltar in 1 856, resided in England as French Consul from
1862 to 1869, and again from 1875 until the presentation by
his wife of a petition for divorce on the ground of his adultery.
His consular office precluded him from acquiring an English
domicil. A majority of the Court of Appeal, Brett L J. dis-
senting, held that there was jurisdiction to dissolve the mar-
riage. The reasoning appears to have been that, since the
husband was resident in England, his adultery was a matri-
monial matter that would have entitled the ecclesiastical courts
before 1 857 to exercise jurisdiction in a suit for divorce a mensa
et thoro, and that the jurisdiction, enlarged by the new remedy
of divorce, was exercisable by the civil court.
One fallacy at least in this reasoning was that what gave
jurisdiction in the matters cognizable by the ecclesiastical
tribunals would not affect the entirely new power of dissolution
that had been created by the Act.
must exist •
s     However,  the  doctrine  that  residence  short  of domicil
onin°t«t of suffices to render an English court competent to decree divorce
jurisdiction was definitely and finally exploded by the decision of the Privy
Council in Le Mesurier v. Le Mesurier.2 That case decided that
domicil, in the true and full sense of the term, of the husband
at the time of the suit is the sole test of jurisdiction. With such
domicil the court has jurisdiction over a foreigner as well as
over a British subject; without such domicil it has no juris-
diction, even though the parties are British subjects.3
Time at     Travers v. Holley* seems clearly to support the view that the
mon cr^cal moment at which the test of domicil must be satisfied is
idi the time when the proceedings are commenced, not at the later
• time when the case is tried. If the rule were otherwise, indeed,
a husband would be able to frustrate his wife by changing his
1	(1878), L.R. 4 P.D. i ; Morris, op. cit., p. 105.
2	[1895] A.C. 517. Other authorities are: Wilson v. Wilson (1872) L.R. 2 P.
& D. 435; Qoulderv. Goulder, [1892] P. 240; Lord Advocate v. Jeffrey [1921]
i A.C 146; A, -G. for Alberta v. Cook, [1926] A.C. 444; H. v. H., [1928] P.2o6.
'
Infra, p. 397.

